STATE OF TENNESSEE
OFFICE OF THE
ATTORNEY GENERAL
PO BOX 20207
NASHVILLE, TENNESSEE 37202

May 8, 2002
Opinion No. 02-061

Inability of county beer board to revoke beer permit because place of public gathering isbuilt within the
prohibited distance for beer sales

QUESTIONS

1. May acounty beer board revoke or refuse to renew the beer permit of abusinessfor the
sole reason that a church is built within 2,000 feet of the business |ocation?

2. May acounty that has enacted an ordinance that prohibitsthe sale, sorage or manufacture
of beer within 2,000 feet of achurch, school, or other place of public gathering amend the ordinance to
protect the beer permits of businessesthat have places of public gathering built within 2,000 feet of their
premises after the issuance of their beer permits?

OPINIONS

1. No. The Tennessee Supreme Court has previoudy held that a beer board may not revoke
abeer permit solely on the basisthat the businessislocated within 2,000 feet of achurch if the church was
built after the business was granted the permit.

2. Yes. Such an amendment would, however, appear to be unnecessary in view of the
Supreme Court’ s prior ruling and the plain language of the gpplicable Satute that addresses the enactment
of distance requirements.

ANALYSIS

1 Thefirst question was presented as arequest for “an opinion clarifying whether or not a
church or other similar place of public gathering voluntarily waives any objection to the sdle of beer at a
particular location when achurch or other similar place of public gathering voluntarily locatesitself on
property within 2,000 feet of abusinessthat is actively engaged in the sale of beer such that the Two
Thousand Foot Rule should not be used as abasisfor denying abeer licenseto that location.” Whether
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or not achurch“waives’ itsobjectiontothe saleof beer by apre-existing businessthat iswithin 2,000 feet
of itsbuilding, abeer board cannot revoke the current beer permit of such abusiness based soldly onthe
fact that a church locates itself within 2,000 feet of the business.

For purposes of this opinion request, this Office assumes that a county has enacted a
distance ordinancethat prohibitsthe sale, storage, or manufacture of beer within 2,000 feet of churches,
schools, or other places of public gathering pursuant to Tenn. Code Ann. 8 57-5-105(b)(1). Further, this
Office assumes that a church has been constructed or will soon be constructed within 2,000 feet of a
businessthat hasavalid beer permit. Thus, the question iswhether the county beer board may or should
revokethebusiness beer permit sinceit isor soon will be selling and storing beer within 2,000 feet of a
church.

The Tennessee Supreme Court has previousy addressed this specific factua scenarioin
the case of Sparksv. Beer Committee of Blount County, 207 Tenn. 312, 339 SW.2d 23 (1960). In
that case, the Court held that abeer board could not revoke abusiness' beer permit that had been issued
in 1951 based solely on the fact that achurch built in 1958 was within 2,000 feet of the business. 339
SW.2d at 25. Although the Court opined, contrary to the more modern view, that abeer permitisnot a
“property right,” the Court stressed that alicense such asabeer permit conveys aright that cannot be
invaded or curtailed by an unreasonable regulation that isoppresiveinitsapplication. Id. a 24. The Court
noted that the 2,000 foot limit from churchesand public buildings was part of the statute addressing the
granting of beer permits:

Section 57-205, T.C.A., isthe statute prescribing when licensesto el

outsde of acity or atown may be granted by the body authorized to grant
such licenses, and in this Section the 2,000 foot limit from churchesand
public buildingsisplaced. Thedatutesays. “ *** the county court having
theright to forbid such storage, sale or manufacture at placeswithin two
thousand (2,000) feet of such placesof public gatheringsinitsdiscretion.”

Under this provision the County Court of Blount County adopted a
resolution setting out the statutory provisions under which their Beer
Committee herein might grant apermit to sdll beer. Thisprovisonto grant
alicense though does not apply to alicense which is already granted. . .
. Thissection giving the County Court or its Beer Committeethe discretion
of permitting the storage or sale of acoholic beverages did not embrace
aplace when the church had come and established itself after the permit
was granted.

Id. at 25. Thus, the Court held that the revocation of a permit because of the subsequent building of a
church was “an arbitrary and unreasonable exercise of discretion granted the board.” 1d. at 26.

Theregulatory scheme governing the sale, manufacture, and trafficin beer and alcoholic
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beverages containing lessthan five percent (5%) acohol by weight isset out in Title 57, Chapter 5 of the
Tennessee Code. The State legislature has placed regulatory power over such beveragesin loca
governments, which thelegidaturedividesinto threedistinct categories: (1) citiesand towns, (2) ClassA
counties, congsting of counties not governed by metropolitan governments as defined in Tenn Code Ann.
§7-2-101, and (3) ClassB counties, consisting of countiesgoverned by metropolitan governments. This
Office assumes, based on the language used in the request, that the questionsrefer to aclass A county.

Tenn. Code Ann. 8§ 57-5-105(b) providesthat for businessesin class A counties outside
of incorporated municipalities:

(b) In order to receive a permit, an applicant must establish that:

(2) No beer will be sold except at places where such sale will not cause
congestion of traffic or interferencewith school s, churches, or other places
of public gathering, or otherwise interfere with public hedth, safety and
mords, the county legidative body having theright to forbid such storage,
sale or manufacture within two thousand (2,000) feet of such places of
public gatheringsinitsdiscretion. Nothing in thissubdivision shal apply
to places of businessthat arelocated in the termina or main building at
publicairports serviced by commercid airlineswith regularly scheduled
flights. ...

The current atutory provision that addresses the granting of beer permits provides that
acounty may prohibit the sale, storage and manufacture of beer within 2,000 feet of churches and other
places of public gathering aswasthe casewith the prior Tenn. Code Ann. 8 57-205. Itisthisstatute that
grantsto countiestheright to adopt abeer ordinance or rule that prohibits beer saleswithin 2,000 feet of
achurch, school or other place of public gathering. See Youngblood v. Rutherford County Beer Board,
707 S.\W.2d 507 (Tenn. 1986).

ThisOfficefindsno reasoninherent inthelanguage of the current statuteto suggest that the
holding in oarksis not applicable to the fact pattern presented by thisquestion. The statutory language
that wasthe focus of the Sparks Court has remained virtually unchanged and intact. Thus, this Office
believes that a county beer board may not revoke abusiness' current beer permit based solely on the
building of achurch or other place of public gathering within 2,000 feet of its location.

2. Asdiscussed in the answer to question number 1, acounty may through the enactment of
an ordinance prohibit its beer board from issuing beer permitsto businesseslocated within 2,000 feet of
achurch or other place of public gathering. However, asheld by our Supreme Court, a county beer board
may not revoke abeer permit solely because a church or other place of public gatheringis constructed
within 2,000 feet of apermit holder’ s business after the businessisissued apermit. Thus, it gppearsto be
unnecessary for a county’ s beer ordinances to be amended to state explicitly that abeer permit may not
be revoked because of such a situation.
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